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BRIEF FOR APPELLANT JEROME MACKEY 


Questions Presented 


1. Whether the evidence was sufficient to establish 


Mackey’s guilt. 


-- 


2. Whether the testimony of the hardships sustained by 


the purchasers of distributorships requires the direction of 


a new trial. 


3. Whether the presentation to the indicting grand jury 
of testimony which violated the privileged character of 
Mackey’s disclosures to his attorney requires the dismissal 


of the indictment. 


Statement Pursuant to Rule 28 (a) (3) 


Preliminary Statement 


This is an appeal from a judgment of conviction after 
a jury trial in the United States District Court for the 
Eastern District of New York (The Honorable Jack B. 
Weinstein). The crime charged in the indictment was that 
Mackey, together with Taylor and Nelson, had devised a 
scheme to defraud the distributors of stereo tapes and 
equipment by selling distributorships to them upon the 
basis of fraudulent misrepresentations involving the use 
of the United States mail in violation of Title 18, United 
States Code, Sections 1341 and 2. Defendant Mackey did 
not testify. He was found guilty under 6 counts of a 21 


count indictment. Sentence on February 20th, 1976 was to 


5 years’ imprisonment on each cvunt, to run concurrently, 


to serve 6 months and the remainder of the sentence 


suspended. 
Statement of Facts* 


Taylor 


In 1972 Tavlor had heen the Vice-President and re 
sponsible for the operations of MDI (227). One week 
before the trial he had pleaded guilty to a violation of 
Title 18, Section 371, charging him with conspiracy to 
commit mail fraud violations. At the time of the trial 
he had not vet been sentenced (id.). 

* Parts of the testimony, which relate only to the alleged dain- 
age of customers, are omitted from this statement, but are set 
forth under Point I], infra. Throughout this brief, Mackey Dis 
tributors, Inc. will be referred to as MDI and Jerome Mackey’s 
Judo, Incorporated will be referred to as Judo 


The Agreement Between Taylor, 
Velson and Mackey 
Taylor and Nelson had been associated together in 


Oklahoma City for a number of years prior 1972. In 


March or April of that year Nelson told Taylor that he 


had a nephew in New York City, the defendant Jerome 
Mackey, who had recently obtained funds from the sale 
to the publie of stock in a corporation known as Jerome 
Mackey Judo, Ine. and who might be interested in making 
money (252-34). Shortly thereatter, Taylor and Nelson left 
Oklahoma for New York City. Then, either during the last 
week of March or the first week of April, they joined 
Mackey in a number of conferences which were held in 


the office of Judo in New York City (OR2- ou). 


At those conferences an agreement was entered into to 
sell distributorships (franchises) for the right to sell stereo 


yey 


tapes, equipment and locations to the ceneral publie BF 4 
35). Taylor testified that Mackey knew nothing at all 
about the tape business: all that Mackey knew was what 


Taylor told him (868). 


It was agreed that Taylor and the defendants Nelson 
and Mackey were to sell franchises lor the sale of stereo 
tapes and equipment and to divide the profits from those 
franchise sales equally between the three men (250-41). 
The franchise sales were to be made in the name of MDI, 
which was to be set up as a wholly owned subsidiary of 


Judo (245). 


The functions of the three men were to be as follows: 
Taylor was to be in charge (241), Nelson was to be sales- 
man (id.) and Mackey, as the only one of the three who 
had a name for reliability (468), was to lend his name 


and to put up all the money (241; 365-66). 


Taylor testified that the conferences included some dis 


the lege ti f the Operation, but that 
} 


they agreed that any problems of that kind could be 


cussion about 


handled through th f th ‘ork State Attorney 
General (239). The iv reference hich was made 
selling techniques was Taylor's statement that h 

rience had made him wary of the problems 

re:ult from any m tat hat he told the 
other two that the s: wn should tell their customers 


ust what thes 


account was opened up 

at a branch of the Franklin National 

Bank (904). Mackey, as the President of the corporation, 

was at first the only corporate representative who wa 

authorized to sign corporate checks ( DX). On Aucust 
th, however, the exclusive power orporat ene 

transferred from Mackey to Taylor anc Nelson (294; 


At this point we temporarily abandon our effort to 
maintain chronological purity; sin le s no chrono- 
logically correct place at which to sts the following facts 
Throughout the entire period of t MDI sales of the 
distributorships, Mackey was not on the payroll and re 
ceived no salary or dividends (470; 395; 290). Through 
the same period Taylor and Nelson each drew a regular 


+ 


salary of $400.00 a week (757, ex. 41-B). 


From April Through December Ist, 1972 


Mackey did no selling (371 0 far as “ayvlor knew, 
Mackey never gave any instructions to the salesmen (394). 
There was just one instance in which Mack vy gave Taylor 
his own view about a particular sal technique. Taylor 
testified that sometime j i ! * had mentioned to 
Mackey a plan to sell a tape route to a purehaser who 
would be advised to keep a record j to verify the 
sales of tape on thi role ti ie] H that reeord 
available to other customers. Such a man was called a 
“singer.” Mackey had agreed that j vht be a good idea, 


but nothing came of it (307-08). 


Sometime in July Taylor informed Mackey that the sales 
of distributorships had fallen to such an exten! that, un 
less Mackey himself were prepared to put up more money, 
the operation would have to be terminated (270-91). 
Mackey’s answer was thi ' the business could make 
it on its own, there was no point in his 
more money (574). Taylor then recommended the employ- 
ment of a former associate of his, a man named F 
who would, in Taylor’s opinion be able to 
distributorships. At the same time, however. Taylor 

d Mackey that, while Fisher was a good salesman, 

“would probably create a lot of problems for us through 
misrepresentations” (271). Tavlor then assured Mackey 
that he thought he could control Fisher (278). Mackey's 
answer was: “If you think you ean control Fisher, let’s 
go ahead and see we can work our way up to sales” 


PS hed 


(275). Accordingly, “| . wis ployed and hye brought 


t 


with him three other salesmen who had worked with him 


in the past (369). 


had sugs 


been ais 


to contre 


Another ot 
men represent 


but deliver only 


label tape 
Mackey of 


instead of ma 


outs,” Taylor told 


vince the purchasers 

shipment in duplicated 

more saleable than the ‘eut-ou were” v-i6). Upon that 
basis Mackey agreed to tl 

tapes, but only with 

tomer were not convince 


as satis! 


actory as the ma 

to be given the “cut-outs” 
Fisher’s advent marked 

In August Mackey told 


must be a good salesman (3 


purchasers ol the 
<atistaction in 

in about the 
Taylor told 
customers, 


rie thoe 
ad that 


and J inuary 


war, both Tavl rand Fisher had departs i Mackey 


developing nt ot 

customer dissatist: on and oh deal with in the 
‘ * that ¢ } ¢ ‘ | ‘ ° ant! 

onlv manner that was th val was constantls 


>reaise rhaonye ! wl 7 tl { j *( ndition pre 


At this point we may examine the paradoxical situation 
exhibited by a sales op ration which (according to Taylor) 
had grossed at least $200,000.00 and possibly $250,000.00 
from the commencement of its activity in Apr 1 until De 
eember Ist (347), and yet was apparently unable to find 
the money t i ly the complaints of its disappointed 

that could li completely sat 
isfied by 1 replacement of superior tapes or locations 


or by the return of a customer’s money, 


In September or October of 1972 Taylor had caused to 
be formed the MTM Corporation; its purpose, “basically,” 
was { vith MDI (416; i: 424 7 
that he was the MTM President (424). 
eash in MTM, but put in some stereo tap 


fied to having bought on « redit from certain of 


(416). A little later he purchased stereo tapes from MTM 
and delivered them directly to customers of MDI (421; 
429). All these transactions were conducted while Taylor 
was simultancously President of MTM and Vice-President 
of MDI (421). They involved the transfer of substantial 
sums of money from MDI to MTM, but Taylor was 

able to estimate the amount thus transferred (421) 


testified that he had kept no records (id.). 


Concurrently with the foregoing transactions Taylor had 
formed the B&G Sales (unincorporated) of which he was 
the sole owner (431). When asked to state its location, 
Taylor’s answer was that it “wasn’t located at all” (id.) 
B&G, through a man named MeCoy, sold tapes to Taylor 
individually which he later resold (452). Under date of 
September 22nd, 1972 Taylor, ostensibly representing MDI, 
advised all the MDI distributors that their orders would 
thenceforth be filled by B&G instead of by MDI, and that 
the checks of all MDI distributors should be made payable 
to B&G (Defendant's Ex. G). B&G maintained no books 
or records and Taylor had no idea how much money he 
had made through his transactions with that concern (435) 
In answer to the question whether it was just about that 
time that MDI “all of a sudden had no money in the bank,” 
Tevlor first stammercd and then testified that “there were 
a jot of periods when Mackey Distributors had no money 
in the bank” (436). 


On Thanksgiving Day Taylor and Fisher tried to get 
Mackey to put more money into the firm (607). The money 


was not requested for the purpose of meeting the needs 


of customers, but ostensibly for the purchase of a tape 


vending machine (607 ef seq.). Mackey refused, Fisher 
then quit the firm and left town on the following day, and 
Taylor resigned and left town on December Ist (610; 344). 
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POINT II 


The guilty verdict was due to or influenced by testi- 
mony of the severe hardships sustained by certain pur- 


chasers of distributorships, 


The Testimony of Customer Hardships 


The prosecution introdueed testimor that five * the 


MDI customers had been unemploved at the tir at which 
they had am “l ft cheeks to MDE (FI w, 167: 
Connors, 223; Suk, 893; ad, 1097-98; Mellody, 1221), 
The payments made by those five unemployed customers 


totalled $26 562.51 2s 1995 SO. 1101 ef seq.; 1222 


’ isemas Js 


Additional testimony from the purchasers of distributor- 
ships was as follows: Flynn testified that at the time that 
he mailed his check he was worried about. his ability to 
support his wife and five children and had nothing to 
look forward to until the union could find him another job 
(165). Connors testified that he had just been discharged 
from the Navy and that his unemployment cheeks had 
“run out”—also, that the cheek which he had given to the 
representative of MOI constituted his total savings from 
the Navy together with what his wife, who had been work- 
ing since she was 17 years of age, had given him (223 
Cole testified that his check represented money which he 
couldn't afford to lose (504-05), 


The above testimony did not represent instances in which 
severe customer hardship came before the jury as an un 
avoidable fringe to testimony which was relevant. The 
United States Attorney devoted part of his summation 
to a peroration about the testimony that, at the very time 


that Flynn had mailed his check to MDI for $4,275.00, he 
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had five small children and three days later was to be 


out of a job (1555). In another part of his summation 


he refe. red to it Mr. and Mrs. Cornors, in their 
payment for a distributorship, had “put up their hard- 
earned money that they had made from the United States 
Navy” (1544). ind he kept Mellody, a purchaser who had 
complained about having lost money from his purchase 
of a distributorship, sitting in the courtroom in the full 
presence of the jury throughout the summations and 


despite the okjection of Mackey'’s counsel (1424-25). 


In U.S. v. Brown, 79 Fed. (2d, 321, 324 (19385), Judge 
Learned Hand, writing for this court, stated, ob:ter, that, 
ina trial under a mail fraud statute, unnecessary emphasis 


14 


upon customer hardship would require the reversal of a 


conviction unless the proof of guilt were shown to have 


” 
e 


been, as that Judge put it, “irrefragibl 


The Government may argue that, even if its unnecessary 
emphasis upon customer hardship could have been preju- 
dicial, it was not prejudicial error: since counsel for the 
defendants did not object. It must be noted, however, that 
the harii which such testimony might have produced was 
incaleulable. The testimony was clearly introduced in an 
attempt to generate the age-old reflex to redress misfortune 
by vengeance. The tradition which has been devel ‘ed in 
favor of disregarding prejudicial testimony whi 1 not 
been objected to at the trial lacks the pertinancy today 
that it had 400 years ago. In the days when appeals had 
been criminal proceedings to charge the trial court and 
jury with perjury, the rule that the reversibility of a judg- 
ment for error depended upon an appropriate protest hay 
ing been made at the trial was essential to protect trial 


court and jury from punishment for improper conduct 


of which they might not have been aware. Such a con- 


sideration is no longer relevant. 


This court can protect Mackey from the consequences 

the foregoing irrelevant and highly prejudicial testi 
mony without doing any injustice to the trial court or 
jury. The deliberate emphasis which was given to th 
testimony requi the application of the principle an- 


nounced by Judge Hand. 


The Significance of the Jury's Expressed Concern 
With Whether Mackey Was, Through Judo, 
the Owner of the Enterprise 


During the course of their deliberations the jurors sent 
the following note to the trial court: “Could we have a 
legal definition of a wholly owned subsidiary?” (1645). The 
court then instructed the jury that a “wholly owned sub- 
sidiary” should be understood in the context of what 
ordinary lay people would consider, as distinet from the 


content of any tax statute (1657). However, acting in 


response to the unanimous request of the jurors for the 


dictionary definition and to one juror’s request for the 
definition contained in the Tax Law, the court gave both 
the definition contained in Webster’s Third International 
Dictionary and the detinition contained in Section 1504 of 


Title 26 of the United States Code (1656-58). 


The signifeanee of the foregoing does not lie in the 
nature of the court's instructions. It lies in the fact that 
the jurors had made the request, together with the zeal 
which they then displayed in their pursuit of the answer. 
On the evidence presented, the salesmen’s representations 
that MDI was a wholly owned subsidiaiyv of Judo eould 


not have been found fraudulent. The only testimony with 


14 


respect to that relationship had been the testimony of 
Taylor that, at the time that the agreement had been en 
tered into between ‘Tayler, “elson and Mackey, it had been 

d that MDI ud 1 ‘t up as a wholly owned 
subsidiary of Jue > (245). That testimony was uncontra 


dicted. The Government nitted no evidence at all as to 


just how MDI was set up. 


On the 
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POINT III 


There was no evidence that Mackey had devised, know- 


ingly participated in or knowingly aided in the execu- 
tion of a scheme to defraud. 


The crime charged in the indictment was that, during 
the period from about April Ist, 1972 and thereafter until 
at least March Ist, 1973 Mackey, Taylor and Nelson devised 
a scheme to defraud prospective stereo tape distributors by 
starting a distribvtoership business under the name of 
Mackey Distributors, Inc. and selling distributorships by 
means of certain fraudulent misrepresentations; that part 
of that scheme included the use of the United States mails; 
and that, for the purpose of executing that scheme, Mackey, 
Taylor and Nelson received checks from certain named 
distributors-mailors which had been delivered by the United 


States Postal Service to Mackey Distributors, Ine. 


The motions of defendant Mackey to dismiss at the end 
of the prosecution’s case and to set aside the verdict were 
denied (1249-53; Docket, p. 4). 


As a Matter of Law, Proof of the Devising of a 
Fraudulent Scheme Was Essential to a Conviction 


In (1932) Pelz v. United States (C.A.,2d Cir.), 54 F. (2d) 
1001, this court reversed a judgment of conviction under 
an indictment which had charged the defendants-appellants 
with having conspired to defraud through the use of the 
United States mails. The stated ratio decidendi was the 
failure of the trial court to give the jury appropriate in- 
structions as to a basic criterion of guilt. The court stated 
that the trial court should have charged the jury in the 


following or equivalent language (p. 1005): 
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“The evidence should have convinced that the appellants 
did something other than participate in the offense 
whieh is the objeet of the conspiracy 

proof of an unlawful agreement and participation 


therein with knowledge of the agreement 


In (1907) Faulkner vy. United Sta (Cr4.9h Citi}, 
I’, S40, S41, the court reversed a judgment of convietion 


der an indictment which had been brought under a similar 
mail fraud statute. Portions of the court's opinion seemed 
to indicate that the alleged fraudulent misrepresentation 
in that case might have been only a slight exaggeration. 
However, another part o] the Opinion fixed the cause of 
the reversal as having been the faih of the evidence to 
establish the existence of a fraudulent scheme, The court 
stated that, if that defendant had been guilty of fraudulent 
conduet in the absence of a scheme, he could be prose cuted 
therefor under the laws of the State—impliedly, but not 


under the Federal mail fraud statute. 


The foregoing decisions applied a fundamental principle 


to particular facts. A judgment of conviction, to be sus 


tained, must establish the defendant to have been guilty of 
the crime charwed in the indictment. In the foregoing cases, 
as here, that crime was the devising of a fraudulent scheme, 
as distinct from simply having committed acts which might 


have been consonant with such a scheme if devised. 


The Evidence Did Not Establish That Mackey Had 


Devised or Participated in a Fraudulent Scheme 
I 


The agreement between Taylor, Nelson and Mackey 
whicl. the indictment charged was testifi to by ‘Taylor 
7 et seq.). On the evidence, that was the only agreement 


that was made. It included no statement nor even a sug- 
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gestion as to any fraudulent objective. To the contrary: 
Taylor testified that he had then stated to Mackey and 
Nelson that the salesmen should be instructed to -ell the 
purchasers of the distri itorships just what they were get 
ting into (237). 


Since it is sometimes possible t » existence 
of a fraudulent plan by proof a fraudulent practice 
which was both so uniform and so well known to all the 
participants as to raise the inference of its having ema- 
nated from a plan, we shali examine the evidence with that 


in mind. 


The evidence showed, at most, that certain purchasers of 
distributorships had complained at not having received 
the proper tapes, equipment or locations. It did not appear 
that the number of those complaints had represented a sub- 
stantial proportion of the total distributorships which had 
been sold, or to what extent any allegedly faulty perform- 
ance could have been attributed ¢ aud as distinet from 
breach of contract or misrepresentation falling short of 
fraud, or whether, even if in some instances amounting to 
fraud. that fraud could have been imputable to management 


as distinet from the salesmen, 


3ut even if the evidence had warranted a finding of 
fraudulent sales and the imputation of that fraud to the 


management, there was, literally, no testimony that impli 


cated Mackey. We bypass now the absence of affirmative 


testimony which might have charged Mackey with con- 
temporary knowledge of a practice of fa iIty performance 
or, even, of fraudulent sales. The evidence was directly to 
the contrary. If such a practice had existed, there was 


affirmative testimony tha ackey did not know of it. His 
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Establishes That the Jury Did Not Find Mackey 
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under any mailing count whieh had occurred before Oc 
tober Sth. but found him guilty undet those mailing counts 
(except number 13) which re ferred ft 1 in the 
} riod from October Sth through November lith (Indict 


ment, pp. 4-0). 


Now the agreement between ‘Taylor, Nelson and Mackey 


was testified to by Taylor as having been made in April 


of 1972 (238-42). There was no testimony that there had 


been another agreement. What, therefore, eould have been 


the significance | he jury's eyes ol October Sth? If the 
jury had actually foun | Mackey iave devised a fraudu 
lent scheme, why select October Sth as the date of 
the commencemen! * his eriminal conduct thereunder? 


There was no testimony that it was in or about October 
Sth that Mackey first performed some signficant act or first 
learned of something which could have given him reason 


to suspeet something of which he had previously been un- 


aware. Why then October Sth! 


The answer te llle ‘y Sth may perhaps be 
found in a considerat! the dates of five particular sales 
of distributorships. The sales to Connors, Mellody, Ander- 
son, Suk and Flynn were alleged to have taken place be 


tween September Nth and November 11th (199; L222; 895; 
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POINT IV 


The prosecution's information concerning the joint 
venture between Taylor, Nelson and Mackey had been 
derived from testimony before the grand jury given by 
Mackey’s former attorney in contravention of the privi- 


lege between attorney and client. 


Thomas Mazza, Mackey's former attorney, gave the fol- 
lowing testimony before the grand jury (Defendant’s 


ac 
kx. A) 


In April of 1972, Mr. Mazza had been employed by 


Meckey as his attorney to form MDI (id., pp. 2-6; @-8). 
Later, in the fall of 1972, either Mackey or one lan Suthet 
land, who was eeting on Mackey’s behalf, furnished Mr. 
Mazza with information to be put into an agreement under 
which Judo was to sell all its stock to Taylor and Nelson 


(id., pp. 6: 9; 5-6). 


Mackey did not waive his privilege with respect to the 


foregoing information (1331 et seq.) 


The kerne] the indietment and the 


prosecution had been derived from the Uni 


torney’s knowledge of the exi:tence of a joint venture be- 


ir, Nelson and Mackey. It was 
Mr. Mazza ay 


apy . th osecution would 


not 
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xistence © at relationship from 


night not have 
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formation which had been 


torney and 


relation 


torney's viees, Supreme Court Rule 505 


information had been placed before 
iry, then, in the absence of a waiver 
‘prosecution has the burden of showi 
nformation or any information even indi 

m. Otherwise the indictment may 


U.S. (C.A,, 2d Cir.), 472 


*, (2d) 513, 516; (1953) ULS. v. Lawn (D.C. 8S D. of N-Y.), 


Supp. 674. 
Mackey’s motion to dismiss the indictment upon the fore 


roing ground was erroneously denied (1 he 1345). 


CONCLUSION 


For the foregoing reasons, the judgment of conviction 


should be reversed and the indictment dismissed. In the 
alternative, the matter should be remanded and a new 


trial directed. 


ihreperick FE, Wernpera 


Of Counsel 


